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This case presents for review the decision of the
Court of Appeals affirmng the trial court's award of summary
judgnent for the defendants. The trial court found that the
record shows, as a matter of law, that the defendant banks
did not breach the duty of good faith in inposing fees for
returned checks drawn on accounts with insufficient funds.
This Court concurs in the decision made by the trial court

and the Court of Appeals.

The Case

Forty named plaintiffs filed suit against nine
banks doi ng busi ness in Shel by County asserting six separate
causes of action, all based on the allegation that the banks
charged "excessive" fees for checks drawn on accounts with
insufficient funds ("NSF checks") and for third party checks
deposited and returned unpaid ("D R checks"). The plaintiffs
seek conpensatory damages, punitive danages, and treble
damages. The trial court sustained the defendants' notions
to dismss the suit for failure to state a claimon which
relief can be granted. The Court of Appeals, on the first
appeal, affirmed the dism ssal of all clains except the
al l egation that the banks breached a common | aw duty of good
faith in the performance of their contractual obligations to
their custoners. On remand, the defendants' notions for
summary judgnent, based on the pl eadings, affidavits, and
stipulations, were granted by the trial court and the Court

of Appeal s affirned.



Anal ysi s

This is an action for breach of witten contract.?
The Court of Appeals noted that the plaintiffs failed to
conply with Rule 10.03, Tennessee Rules of G vil Procedure,
regarding a claimfounded upon a witten instrunent? but
found that the references in the conplaint to the substance
of the deposit agreenents upon which the plaintiffs base
their suit nmeet the mnimumrequirenments for stating a cause
of action. |In order to consider the nmerits of the case, this

Court will defer to the Court of Appeals' decision.

The plaintiffs do not contend that there are
di sputed issues of material fact. They contend instead that
the court erred in holding as a matter of |law that the
defendants did not breach the duty of good faith in the
performance of their obligations pursuant to the contracts

bet ween t he banks and their custoners.

The essential facts shown by the record are: each
plaintiff had a checking account with at | east one of the
def endant banks; each account was opened upon the execution

of a deposit agreenent prepared by the bank and signed by the

The court of Appeal s has held that in Tennessee there is no cause
of action in tort for breach of the duty of good faith in the performance
of a contract. Solomon v. First American Nat'l Bank, 774 S.W 2d 935, 945
(Tenn. App. 1989). See also 17 Am Jur. 2d Contracts § 732 (1991).

ZWhenever a claimor defense is founded upon a written instrument
ot her than a policy of insurance, a copy of such instrument or the
pertinent parts thereof shall be attached to the pleading as an exhibit

Tenn. R. Civ. P. 10.03



custoner; the agreenents provide that the custoner agrees to
the terns stated in the agreenent, including service charges
for NSF and DI R checks; each custoner was infornmed, upon the
execution of the deposit agreenment, of the ampunt of the NSF
and DR fees; each custonmer also was informed that the fees

wer e subject to change upon notice to the banks' custoners;

each custoner was given notice prior to the effective date of
the increase in fees; and each plaintiff was charged at | east

one service charge for an NSF or DI R check

The first issue for consideration is the nature of
the duty of good faith. |In Tennessee, the comopn | aw?
i nposes a duty of good faith in the perfornmance of contracts.
This rule has been considered in several recent decisions of
the Court of Appeals. The |aw regarding the good faith
performance of contracts was wel| stated by the Court of

Appeal s in TSC Industries, Inc. v. Tomin, 743 S.W2d 169,

173 (Tenn. App. 1987):

It is true that there is inplied in
every contract a duty of good faith and
fair dealing in its perfornmance and
enforcenent, and a person is presuned to
know the | aw. See Restatenent (2d)
Contracts, 8 205 (1979). Wsat this duty
consi sts of, however, depends upon the

i ndi vidual contract in each case. In
construing contracts, courts | ook to the
| anguage of the instrunment and to the
intention of the parties, and inpose a
construction which is fair and

3Tenn. Code Ann. § 47-1-203 (1992) is not applicable to the
contracts between the parties in this case, because, by its terns, that
statute applies only to contracts within Chapters 1 through 9 of the
Uni f orm Commer ci al Code.



reasonabl e.

I n Covington v. Robinson, 723 S.W2d 643, 645-46 (Tenn. App.

1986), which was relied upon by the Court of Appeals in TSC

Industries, Inc. v. Tomin, the Court of Appeals held that in

determ ni ng whether the parties acted in good faith in the
performance of a contract, the court nust judge the
performance against the intent of the parties as determ ned
by a reasonable and fair construction of the |anguage of the
instrument. In a |later decision, the Court of Appeals held
that good faith in performance is neasured by the terns of
the contract. "They [the parties] may by agreenent, however,
determ ne the standards by which the performance of

obligations are to be neasured.” Bank of Crockett v.

Cul l'i pher, 752 S.W2d 84, 91 (Tenn. App. 1988).

The present case is simlar to a case in which the
Oregon Suprene Court held that, as a matter of |aw, the bank
acted in good faith. That court described the case as

foll ows:

This class action involves the
obligation of good faith in the
performance of contracts. The primary
issue is the nature of the good faith
obligati on owed by defendant First
Nat i onal Bank of Oregon (Bank) to its
non- busi ness checki ng account custoners
(depositors) in setting and revising,
fromtime to tine, the fees it charged
to depositors who wote checks when
there were not sufficient funds in their
accounts (NSF fees).



Tolbert v. First Nat'l Bank, 823 P.2d 965, 966 (Or. 1991).

Upon finding facts very simlar to the facts in the case

before the Court, the Oregon court hel d:

The uncontroverted evi dence before
the trial court on summary judgnent in
this case was that: (1) the depositors
initially agreed that Bank coul d change
the ambunt of the NSF fees in its
uni |l ateral discretion; (2) Bank's
practice was to inform depositors of
future changes to the NSF fees before
such changes becane effective; and (3)
plaintiffs continued to maintain their
accounts with Bank and, in sone cases,
even continued to wite NSF checks after
Bank i nformed them of the changes. No
i nference available to plaintiffs (other
than flat disbelief, which is not an
i nference that plaintiffs may i nvoke on
summary judgnent) creates an issue of
fact as to these pivotal circunstances.
Based on this record, any reasonabl e
expectations held by the depositors were
met by Bank's procedures. As a matter
of law, Bank acted in good faith inits
treatnment of the NSF fees; there was no
i ssue regarding any material fact, and
Bank was entitled to a judgnent as a
matter of |aw.

Id. at 971 (enphasis in original). That court's rationale
regarding the duty to performin good faith was stated as

foll ows:

W enphasize that it is only the
obj ectively reasonabl e expectations of
parties that will be exam ned in
det ermi ni ng whet her the obligation of
good faith has been net. [In the context
of this case - when (l) the parties
agree to (and their contract provides
for) a unilateral exercise of discretion



regardi ng changes in one of the contract
terms, and (2) the discretion is
exercised after prior notice - we hold
as a matter of law that the parties’
reasonabl e expectati ons have been net.

Id. at 970.

In this case, as in the Tolbert case, the contract
aut hori zed the banks to charge overdraft fees, the custoners
wer e advi sed regarding the anmounts of those fees upon the
execution of the deposit agreenents, and they were advi sed of
the increases in the fees before the increases becane
effective. The |anguage of the agreenents clearly states the
ternms and reflects the intent of the parties. Reason
requires the conclusion that the plaintiffs could expect that
the stated fees would be inposed on their NSF and DI R checks.
Performance of a contract according to its terns cannot be

characterized as bad faith.

The plaintiffs would avoid this concl usion by
asserting that, even though the banks' acts in charging fees
were consistent with the terns of the deposit agreenents,

t hose agreenents were adhesive in nature and, therefore,
provi ded the banks no authority to charge fees characterized
by the plaintiffs as "too high," "excessive," and "in excess

of the banks' own cost in handling the transaction."

Bef ore addressing the plaintiffs' allegation that

t he deposit agreenents are adhesive and, therefore, not



enforceable, it should be noted that the comon | aw duty of
good faith in the performance of a contract does not apply to
the formation of a contract. See Restatenent (Second) of
Contracts, 8 205 cnt. c (1979). Consequently, the conmon

| aw duty of good faith does not extend beyond the agreed upon
terms of the contract and the reasonabl e contractual

expectations of the parties. See Sheets v. Knight, 779 P.2d

1000 (Ore. 1989).

The plaintiffs' allegations raise two further
gquestions - whether the deposit agreenents are contracts of
adhesion and, if they are contracts of adhesion, are the
ternms enforceable. This Court recently approved the
foll owi ng statenent defining and setting forth the essenti al

characteristics of an adhesi on contract:

An adhesi on contract has been
defined as "a standardi zed contract form
of fered to consuners of goods and
services on essentially a "take it or
| eave it' basis, without affording the
consuner a realistic opportunity to
bargai n and under such conditions that
t he consuner cannot obtain the desired
product or service except by acquiescing
to the formof the contract.” Professor
Hender son has observed that "the essence
of an adhesion contract is that
bar gai ni ng positions and | everage enabl e
one party 'to select and control risks
assumed under the contract.'" Courts
generally agree that "[t]he distinctive
feature of a contract of adhesion is
that the weaker party has no realistic
choice as to its terns."

Buraczynski v. Eyring, 919 S.W2d 314, 320 (Tenn. 1996)




(citations omtted).

The record in this case does not support the
plaintiffs' claimthat the agreenents between the banks and
their customers are adhesion contracts. Sone of the
characteristics of an adhesion contract are present, the
deposit agreenents are standardi zed forms, and, undoubtedly,
the opportunity to open an account with a particul ar bank was
presented on a take-it-or-leave-it basis. However, these
factors standing alone are not sufficient. The record shows
t hat the banks provided checki ng accounts which were exenpt
fromoverdraft charges. The record does not include a
schedul e of the charges, and, perhaps nost significantly,
there is no showing in the record that the custoners had no
realistic choice but to acquiesce in the inposition of the
banks' charges. There is no showing that the fees were the
sane at all the defendant banks or that banking services
could not be obtained fromother institutions. It is comon
know edge that the banking industry is very conpetitive. For
exanpl e, different banks may charge | ower fees for sone
services and higher fees for other services, and they al so
may charge | ower interest rates on | oans but higher fees for
services, thus providing choices which may appeal to various
prospective custoners. In the absence of a show ng that
there was no effective conpetition in the providing of
services anong the banks in the area served by the
def endants, there is no basis for concluding that the

appel l ants had no realistic choice regarding the terns for



obt ai ni ng banki ng servi ces.

And, further, not all adhesion contracts are
unenforceable. Even if a contract is found to be adhesive,
It is enforceable unless it is unduly oppressive or
unconsci onable. The Court discussed this issue in

Bur aczynski v. Ew ng:

Qur conclusion that the contracts
were contracts of adhesion is not
deternmi native of the contract's
enforceability. Enforceability
general |y depends upon whether the terns
of the contract are beyond the
reasonabl e expectations of an ordi nary
person, Or oppressive or
unconsci onable. Courts will not enforce
adhesi on contracts which are oppressive
to the weaker party or which serve to
limt the obligations and liability of
the stronger party.

Buraczynski, 919 S.W2d at 320 (citations omtted). The

California Suprene Court discussed this rule in G ahamv.

Scissor-Tail, Inc., 623 P.2d 165 (Ca. 1981):

Ceneral ly speaking, there are two
judicially inposed limtations on the
enf orcenent of adhesion contracts or
provi sions thereof. The first is that
such a contract or provision which does
not fall within the reasonable
expectations of the weaker or "adhering"
party wll not be enforced agai nst him
The second--a principle of equity
applicable to all contracts generally--
Is that a contract or provision, even if
consi stent with the reasonabl e
expectations of the parties, will be
deni ed enforcement if, considered in its
context, it is unduly oppressive or

-10-



"unconsci onabl e. "

Id. at 172-173 (citations omtted).

As previously discussed, the reasonable
expectations of the appellants were that fees woul d be
i nposed pursuant to the terns of the agreenents. Further,
based on the record before the Court, the provisions in the
agreenents regarding NSF and DIR fees were not oppressive or

unconsci onabl e.

The determ nation that, on the facts shown by the
record, the defendants, as a matter of |aw, have not breached
the common | aw duty of good faith in the performance of the
contracts with their checki ng account custoners resolves the
i ssue presented in this case. The defendants' assertion that
unconsci onabl e and oppressive provisions of a contract cannot
constitute the basis for a cause of action, but only can be
pl eaded i n defense to an action for breach of contract, need

not be consi dered.
The judgnent of the Court of Appeals sustaining
summary judgnent for the defendants and di sm ssing the suit

is affirned.

Costs will be taxed to the plaintiffs.

-11-



Rei d, J.

Concur:

Birch, C.J., Drowota, Anderson
and Wiite, JJ.
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